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Sweepstake competitions are a
popular source of income for TV
channels even though they have
been accompanied by legal
discussion since their start1. An
expressed regulation could be
reached in section 8a of the
Rundfunkstaatsvertrag of 1
September 2008 (RStV - Interstate
Broadcasting Treaty)2.
It seems that the discussion

regarding the legality of
comparable sweepstake
competitions on the internet (e.g.
rtv.de, digibet.tv, swoopoo.de) now
follows on seamlessly. The LG
(Landgericht - Regional Court) of
Cologne3 recently had to deal with
a case of online raffle and classified
it an illegal game of chance even
though the price was limited to 50
cents per ticket. The Court would
have had to discuss the
differentiation between a
sweepstake competition under
sections 8a, 58 subsection 3 RStV
and a game of chance under
section 3 subsection 1
Glücksspielstaatsvertrag (GlüStV -
Interstate Treaty on Gambling)4,
which, however, it failed to do. In
order to define the term ‘game of
chance’, it would have been
necessary to discuss court decisions
on section 284 StGB (German
Criminal Code).

Rules for sweepstake
competitions on the internet
Why is this regulation also
applicable to online
sweepstakes?
In its decision dated 7 April 2009,
the LG of Cologne assumed that
the game was a ‘game of chance’
and left the question unanswered
as to whether the internet offer
which was the subject of the
proceedings could, in principle, fall
under the scope of application of
section 8a RStV, which states that
sweepstake competitions with a
participation fee of up to 50 cents
are admissible5. The online raffle

would be encompassed by the
scope of application of section 8a
RStV as this regulation is also
applicable to telemedia.
While the RStV applies to the

operation and dissemination of
radio and television broadcasting,
and only partially to telemedia,
section 58 subsection 3 RStV states
that section 8a RStV is applicable
mutatis mutandis to ‘comparable
telemedia’ (which are directed to
the public). As almost all telemedia
are directed at the public, it must
correctly be assumed that
practically all relevant cases of
sweepstake competitions on
telemedia will be encompassed6.

The maximum of 50 cents and
the LG Cologne decision
The statutory regulation in section
8a RStV states that sweepstake
broadcasts and sweepstake
competitions are admissible, and
that a maximum of 50 cents may
be charged for participation in
such games. At the same time, the
provision intends to improve the
protection of participants.
Statutory requirements are defined
in detail in the articles of the bylaw
of the association of the Länder
Media Authorities7.
The LG of Cologne’s decision

clearly shows that it would have
been desirable for the legislator to
have set rules for the known
problem of multiple participation.
The LG of Cologne accused the

provider of the raffle of having
designed the game in such a way as
to incite the players to purchase
more than one ticket. The Court
also objected to the fact that the
sum actually paid as a fee for
participation is left to the
participant’s discretion, as he can
choose how many tickets to
purchase. This means that the
decisive point for the Court was
that the stakes are accumulated, so
that up until the decision of
winning or losing, more than 50
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The legality of ‘50 cent’
gambling
A regional court in Germany recently
ruled that an online raffle was an
illegal ‘game of chance’, even
though its participation fee was 50
cents - which makes the online
raffle admissible under the German
Interstate Broadcast Treaty (RStV).
Dr. Wulf Hambach and Susanna
Münstermann, of Hambach &
Hambach, discuss the differentiation
between the RStV, the German
Interstate Treaty on Gambling and
the German Criminal Law - a
process that the court should have
undertaken to reach its decision -
and examine the legality of ‘50 cent’
gambling.



cents may be spent. Finally, the
Court voiced the concern that, in
case of a different interpretation,
‘any game of chance could in the
future be organised without a
licence, also on the internet,
provided that the respective basic
stakes are restricted to €0.50 and
that gradual increases of the
chances of winning by payment of
additional stakes of €0.50 each are
possible’.
This line of argumentation, as

well as the lack of a detailed
discussion of the wording, the
contents of the articles of the
association, court decisions and
legal literature, creates the
impression that the Court reached
its decision above all in view of the
desired outcome. Neither the RStV
nor the articles of the association
provide for a prohibition of
multiple participation.
The LG of Cologne would

furthermore have had to consider
that neither the invitation to
participate several times nor the
repeated payment of the 50 cent
stakes, nor the request for payment
of higher stakes automatically lead
to the offered sweepstake
competition turning into a game of
chance.
A violation of the requirements

of section 8a RStV and the articles
of association ‘merely’ would lead
to an administrative fine in
accordance with section 13 of the
articles of the association.
The decision as to whether the

violation leads to the offers having
to be classified as a game of chance
under section 284 StGB and
section 3 subsection 1 GlüStV8,
however, requires a discussion of
existing court decisions and legal
literature regarding the
interpretation of the term ‘game of
chance’ in section 284 StGB, which
we shall provide below.

Games of chance under
section 284 StGB
A person is liable to punishment
under section 284 subsection 1
StGB, if they operate a game of
chance without an official licence.
The term ‘game of chance’ is not

defined in a statute but according
to case law the agreed prize must
represent a benefit which is ‘not
entirely insignificant’, and the
player must make a more than
insignificant financial sacrifice in
order to have the chance of
winning9. This means that
according to the prevailing opinion
in legal literature and case law
regarding the interpretation of the
term ‘game of chance’, the payment
of ‘stakes, which are higher than
‘entirely insignificant’’ is a decisive
criterion for the delimitation
against mere entertainment
games10. As the prohibition of
games of chance is intended to
protect the participants from
financial loss, ‘substantial stakes’
rightly are a necessary element of
the offence11.

What is an insignificant financial
sacrifice?
A ‘significance limit’ has not been
precisely defined by the courts.
Some decisions state absolute
limits, such as 49 cents per
participation12, others set relative
limits, such as a worker’s average
income per time unit of play, or
the costs of an entertainment event
of the same duration13.While there
is no consensus regarding the exact
amount of this sum, a very low
sum is often being used for the
determination of an absolute
standard14. The bottom limit in this
context are the telephone and
postage costs15.
Some courts and a growing

number of legal authors are of the
opinion that games where the
entertainment element is clearly
decisive and where the expenses for
the participants are not higher

than for other forms of
entertainment (e.g. price of a
cinema ticket), do not fall under
the scope of application of section
284 StGB16.
This opinion is correct, as the

determination of the 50 cent limit,
which was fixed on the basis of the
postage of a post card for the
typical participation in sweepstake
competitions, was probably made
for reasons of practicability. It
would be correct to assume that a
game is not a game of chance in
the sense of section 284 StGB if the
sum of 50 cents has been exceeded,
while an overall assessment of the
offer shows that the entertainment
purpose of the game is at the
forefront, and that a danger to the
participants’ assets can be
excluded.

What about multiple
participation?
For the issue of multiple
participation in TV sweepstakes,
the majority of the courts assume
that such games are still sweepstake
competitions, free of criminal
liability, even if several calls are
made17.
The LG of Freiburg supports this

opinion, as the ‘broadcasting
station itself (...) does not have a
direct influence on how often a
participant dials the provided
number. The game stakes as a
whole are defined by the caller’s
actions, and are insignificant for
the individual call. Furthermore,
each call gives the participant a
new chance in return for the small
fee due for each individual call18’.
The LG of Munich left this
question unanswered, but
remarked that multiple
participation may lead to ‘a sum
which would exceed the
significance limit19’.
When evaluating multiple

participation, it must therefore be
rightly taken into consideration
that on the one hand, a responsible
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whether there is the danger that a
participant in the online raffle may
lose his assets by repeatedly
purchasing tickets.Whether the
offers may nevertheless lead to a
danger to assets would have had to
be discussed, taking into
consideration the customer’s
behaviour and also the above-
mentioned criteria.

Uniform interpretation of the
term ‘game of chance’
The LG of Cologne could not have
reached a different conclusion
when examining the term ‘game of
chance’ in the context of the
GlüStV. The term ‘game of chance’
is defined in section 3 subsection 1
sentence 1 GlüStV. According to
this, a game is a game of chance if,
within the framework of a game, a
fee is requested in return for
obtaining a chance to win, and if
the decision on winning mainly, or
predominantly, depends on
chance. The wording of this
definition is almost identical to the
definition developed by the courts
for the term ‘game of chance’
under section 284 StGB22. The only
difference is that section 3
subsection 1 sentence 1 GlüStV
uses the general term ‘fee’ instead
of the term ‘stakes’.
A different interpretation of the

terms ‘fee’ and ‘stakes’, and thus of
the term ‘game of chance’ in
section 284 StGB on the one hand
and in section 3 subsection 1
sentence 1 GlüStV on the other
hand, would contradict the
structure of the statute23. The OVG
(Oberveraltungsgericht - Higher
Administrative Court) of Berlin-
Brandenburg24 correctly points out
that the term ‘game of chance’ is
used in a provision, the elements of
which, are linked to administrative
decisions and depend on the lack
of an administrative licence.
Against this background, it cannot
be assumed that the legislators of
the Länder had the intention of

expanding the necessity of
obtaining a licence beyond the
level set by the Federal legislator in
its criminal law provisions.

Conclusion
The LG of Cologne regards TV
sweepstakes as being in a grey zone
of what is still admissible and fears
that any game of chance could be
organised on the internet under
the veil of the 50 cent limit.
In this context, the court fails to

see that neither section 8 a RStV
nor the articles of association
prohibit multiple participation.
The provider must, however,
anticipate an administrative fine
pursuant to section 13 of the
articles of association if he invites
participants to participate more
than once, or if he does not
comply with the 50 cent limit.
Violations of these prerequisites
will, however, not automatically
lead to criminal liability under
section 284 StGB, nor to a
violation of section 4 subsection 1,
subsection 4 GlüStV.

Dr. Wulf Hambach Attorney-at-law
Susanna Münstermann
Attorney-at-law
Hambach & Hambach Law Firm
s.muenstermann@timelaw.de
w.hambach@timelaw.de
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consumer makes a new
autonomous intentional decision
with regard to each new telephone
call, which cannot be allocated to
the disadvantage of the organiser20

and that on the other hand, the
passion for gambling may not be
exploited, irrespective of whether
many small individual sums are
put at stake consecutively or at the
same time21.
As a conclusion, it can be stated

that the discussion regarding the
admissibility of multiple
participation only perpetuates the
basic dispute regarding the ‘not
entirely insignificant stakes’ and
consequently the above conclusion
can also be used for solving this
problem.
Neither one-off stakes nor

multiple-participation may
endanger the participants’ assets. A
one off stake of 50 cents does not
represent a danger to the
participant’s assets, even when
applying the absolute standard.
However, the assumed
practicability for the courts and
authorities cannot justify an
inflexible limit, as such a limit is
not apparent for those who apply
the law.
Rather, the decisive issue should

be whether the offered games may
actually result in a danger to assets.
This also applies to the evaluation
of multiple-participation. An
overall assessment would also have
to include the question as to what
extent the provider actually incites
the participants to spend excessive
sums, and to what extent the
participants act on their own
responsibility. Furthermore, the
entertainment element of the
games, the participants’ control
possibilities and potential measures
to be taken by the organiser in
order to protect the participants
must also be taken into
consideration.
The LG of Cologne would

therefore have had to discuss
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